
 

 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 

MIDWEST GENERATION, LLC  ) 
      )  PCB 25-3 
  Petitioner,   )  Permit Appeal (Land, CCR) 
v.      ) 
      ) 
ILLINOIS ENVIRONMENTAL  ) 
PROTECTION AGENCY,   ) 
      ) 
  Respondent   ) 
 
 

NOTICE OF FILING 

To: See attached Service List 

 PLEASE TAKE NOTICE that I have today electronically filed with the Office of the Clerk 
of the Pollution Control Board Petitioner Midwest Generation, LLC’s Appeal of CCR Surface 
Impoundment Retrofit Construction Permit and Request for Partial Stay, a copy of which is 
herewith served upon you. 
 
 
Dated:  November 5, 2024   MIDWEST GENERATION, LLC 

            

  

      By: ___/s/Kristen L. Gale __________    
 
 
Kristen L. Gale 
Susan M. Franzetti 
Genevieve J. Essig 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street Suite 3400 
Chicago, IL 60603 
(312) 251-5590 
kg@nijmanfranzetti.com 
sf@nijmanfranzetti.com 
ge@nijmanfranzetti.com   
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SERVICE LIST 
 

Don Brown, Clerk of the Board 
Illinois Pollution Control Board 
60 E. Van Buren Street, Suite 630 
Chicago, IL  60605 
don.brown@illinois.gov 
PCB.Clerks@illinois.gov 
 
Rebecca Strauss 
Charles Matoesian 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Springfield, IL  62794-9276 
Rebecca.Strauss@illinois.gov  
charles.matoesian@illinois.gov  
epa.dlc@illinois.gov  
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CERTIFICATE OF SERVICE 

 The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing 

and Petitioner Midwest Generation, LLC’s Appeal of CCR Surface Impoundment Retrofit 

Construction Permit and Request for Partial Stay was electronically filed on November 5, 2024 

with the following: 

Don Brown, Clerk of the Board 
Illinois Pollution Control Board 

60 E. Van Buren Street, Suite 630 
Chicago, IL  60605 

don.brown@illinois.gov  
 

and that copies were sent via e-mail on November 5, 2024 to the parties on the service list. 
 
        
Dated:  November 5, 2024   /s/Kristen L. Gale ____________  
 
 
Kristen L Gale 
Susan M. Franzetti 
Genevieve J. Essig 
Nijman Franzetti LLP 
10 S. LaSalle Street, Suite 3400 
Chicago, IL  60603 
(312) 251-5590 
kg@nijmanfranzetti.com 

sf@nijmanfranzetti.com 

ge@nijmanfranzetti.com  
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 

MIDWEST GENERATION, LLC  ) 
      ) 
 Petitioner,     ) 
      ) PCB 25-3 
v.      ) Permit Appeal (Land, CCR) 
      ) 
ILLINOIS ENVIRONMENTAL  ) 
PROTECTION AGENCY,    ) 
      ) 
 Respondent    ) 
 

APPEAL OF CCR SURFACE IMPOUNDMENT RETROFIT CONSTRUCTION 
PERMIT AND REQUEST FOR PARTIAL STAY 

 
 NOW COMES Petitioner, MIDWEST GENERATION, LLC, (“Midwest Generation” or 

“Petitioner”), pursuant to Section 40(a) of the Illinois Environmental Protection Act (“Act”) (415 

ILCS 5/40(a)) and 35 Ill. Adm. Code 105.200 et seq., and requests a hearing before the Board to 

contest permit conditions contained in the final Coal Combustion Residual (“CCR”) Surface 

Impoundment Retrofit Construction Permit issued by the Illinois Environmental Protection 

Agency (“Illinois EPA” or “Agency”) for Midwest Generation’s Powerton Generating Station, 

served on Petitioner on July 3, 2024 (“Permit”). A copy of the Permit is attached as Exhibit A. 

Petitioner further requests that the Board stay contested conditions of the Permit during the 

pendency of this Petition for Review. In support of this Petition for Review, Petitioner states as 

follows: 

I. BACKGROUND 

1. Midwest Generation operates Powerton Generating Station, an electric generating station 

located at 13082 East Manito Road in Pekin, Illinois (Tazewell County).  
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2. The Ash Bypass Basin, the subject of the Permit, is a CCR surface impoundment at 

Powerton Station.1 The Ash Bypass Basin was formerly used to receive ash while the Ash Surge 

Basin was being emptied. It is currently out of service for a retrofit construction project. 

3. In a final decision on July 3, 2024, Illinois EPA issued to Midwest Generation Coal 

Combustion Residual (“CCR”) Surface Impoundment Retrofit Construction Permit No. 2024-CC-

100030 authorizing the retrofit construction of the Ash Bypass Basin (W1798010008-04) in 

accordance with 35 Illinois Administrative Code Part 845 (“Permit”) (Exhibit A hereto). 

4. On August 5, 2024, Petitioner and Illinois EPA timely filed a joint notice to extend the 35-

day period within which Midwest Generation may appeal this July 3, 2024, determination of the 

Illinois EPA. On August 8, 2024, the Board issued an order so extending the appeal period until 

November 5, 2024, as requested by the parties. 

5. Midwest Generation has raised with Illinois EPA a number of comments and concerns 

relating to the Permit as issued and conferred several times with Agency permit staff regarding 

these comments and concerns. While the parties were able to reach tentative concurrence on nearly 

all of the issues during these discussions, the parties have not yet been able to fully resolve the 

matters that are now the subject of this Appeal. 

II. REQUEST FOR PARTIAL STAY OF THE PERMIT 

6. Midwest Generation respectfully requests the Board stay the effectiveness of the following 

conditions pending a final decision of the Board: Special Conditions 3, 9, 10, and 11 and the permit 

identification information provided in the headers of each page of the Permit. 

 
1 Concurrently with the present Appeal, Midwest Generation has also filed an Appeal and Request for Partial Stay 
relating to a CCR Surface Impoundment Operating Permit pertaining to the Ash Bypass Basin and three other CCR 
surface impoundments at the Powerton Station (PCB-25-4). 
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7. The Board has discretionary authority to grant a partial stay of a challenged permit where 

a petitioner has so requested. Community Landfill Company and City of Moses v. Illinois EPA, 

PCB01-48, 01-49 (Oct. 19, 2000). The factors the Board may consider in determining whether a 

stay is appropriate are: (1) a certain and clearly ascertainable right needs protection; (2) irreparable 

injury will occur without the injunction; (3) no adequate remedy at law exists; and (4) there is a 

probability of success on the merits. Id., See also Saint-Gobain Containers, Inc. v. IEPA, PCB 04-

47 (Nov. 6, 2003); Bridgestone/Firestone Off-Road Tire Co. v. Illinois EPA, PCB 02-31 (Nov. 1, 

2001). Notably, the Board is not required to consider every one of the four factors in making the 

stay determination. Bridgestone at 3. 

8. Midwest Generation will suffer irreparable harm if the Board does not issue a stay because 

it will be forced to operate in a state of noncompliance with the Permit and the law and will thus 

be at continual imminent risk of enforcement action. In contrast, neither the public nor the Agency 

will be harmed if a stay is granted, particularly since the Agency has already informally agreed in 

principle to all of Midwest Generation’s requested changes regarding the conditions. Further, 

Midwest Generation’s appeal of the identified permit conditions would be rendered moot if it had 

to comply with the contested conditions during the appeal, and Midwest Generation’s right to 

appeal the permit conditions is a certain and ascertainable right that needs protection. 

III. ISSUES ON APPEAL 

9. Midwest Generation hereby petitions for review the Agency’s inclusion in the Permit of 

the following identified terms and conditions and asks the Board to reverse and remand the Permit 

to the Agency specifically for the purpose of removing the conditions or revising the Permit as 

requested herein. This Petition for Review is timely filed in accordance with the Board’s August 

8, 2024, order extending the appeal period until November 5, 2024. 
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A. Permit Header 

10. The permit number is incorrect in the headers of each page of the permit. 2021-CO-100029 

is listed and should be changed to 2024-CC-100030. 

B. Special Condition 3 

11. The Permit Application Log No. is incorrect and should be changed to 2021-100030. 

C. Special Condition 9 

12. There is no requirement to complete an Annual Consolidated Report for a construction 

permit. The Annual Consolidated Report is included with the Operating Permit (2024-CO-

100029); therefore, Petitioner requests that condition should be deleted from the Construction 

Permit. 

D. Special Condition 10 

13. This condition is inconsistent with Special Condition 11 of the Operating Permit (2024-

CO-100029), which requires additional wells within 90 days. Because it is inconsistent, Petitioner 

requests that Special Condition 10 be deleted.  

E. Special Condition 11 

14. The requirement to submit one original and two copies of all documents required by the 

permit is unduly burdensome and unreasonable. Indeed, each of the documents are also required 

to be maintained on the Petitioner’s publicly available website, which is also available to the 

Agency. Petitioner requests that Special Condition 11 be modified so that it must submit one copy 

of all certifications, logs, reports, and plan sheets. 

WHEREFORE, Petitioner request that the Board: 

1) Enter an Order staying the effectiveness of the contested conditions of the Permit 

as set forth above. 
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2) Conduct a hearing on the contested terms of the Permit; and  

3) Reverse and remand the Permit to the Agency specifically for the purpose of 

removing the contested conditions or revising the Permit in accordance with Petitioner’s objections 

and the Board’s Order. 

Respectfully submitted, 
Midwest Generation, LLC 
 
By:  /s/ Kristen Gale   

        One of Its Attorneys 
Kristen L. Gale 
Genevieve Essig 
Susan M. Franzetti 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
kg@nijmanfranzetti.com 
ge@nijmanfranzetti.com 
sf@nijmanfranzetti.com  
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     EXHIBIT A 
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